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U.S. SPEAKER
Ellen G. Yostf
Thank you. I am always delighted to be here, and I am glad that the idea
of the movement of people is again considered an important enough topic to
be discussed at this conference.
Henry, you are the only person who could get me up in the middle of the
night to take a plane from Washington to be here at the beginning of this
conference. I truly am delighted to be here, and thank you for the invitation.
I am going to address another area of migration other than asylum or the
issues that we have discussed so far. I am a partner in a law firm of 180 lawyers who practice exclusively in the area of business immigration law. We
are called, for example, when one of our investment bank clients wants to
hire an Indian national; when another client wants to send its technicians and
accountants from its finance department to subsidiaries around the world to
install new software and to train accounting staff in each of those countries or
when a client wants to assemble a team from New York, London, Frankfurt
and Amsterdam to establish operations in China.
When I think of the movement of people across the Canada-U.S. border, I
might think about employees of a Canadian bank coming to a U.S. subsidiary
for two weeks to set up a new software system; or about a Canadian accounting firm that wants to obtain the appropriate status for its Canadian accountants to travel to the United States from time-to-time to service the U.S. subsidiaries of its clients; or about a Canadian engineer coming to perform aftersales service on equipment made in Canada that was installed in the United
States pursuant to a warranty. Those are the categories of migrants that we
may not think of when we talk about the movement of people. But, in fact,
business migrants are very important in this globalizing world. Canada and
t Ellen G. Yost is a partner at the immigration law firm of Fragomen, Del Rey, Bemsen &
Loewy, P.C. Ms. Yost initially practiced corporate law, but since 1991 she has concentrated
her practice on business immigration law focusing on the port-of-entry adjudication available
to citizens of Canada under NAFTA and on Canadian and European companies sending employees to work in the United States. For the past seven years, Ms. Yost has been the Liaison
between the Western New York Chapter of the American Immigration Lawyer Association
and the Buffalo District Office of the U.S. Immigration and Naturalization Service. A Fellow
of the ABA, Ms. Yost is a member of the Council of the Section of International Law and
Practice of the ABA and was Program Chair of the Section. She has also chaired both the
Immigration and Nationality and the Canadian Law Committees of the Section. Ms. Yost
earned a B.A. from Mount Holyoke College, and a J.D. from SUNY-Buffalo School of Law.
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the U.S. are each other's largest trading partners, and it that bilateral trade
requires the migration of hundreds of thousands of Canadians to the U.S. to
make it happen.
Those of us who have long lived near the U.S.-Canada border remember
the days, prior to the late 1980s, when a Canadian could come to the U.S.
border, say s/he was coming in to do business, and the inspector would wave
him or her through with no questions. That time is gone. Canadians are often
questioned extensively and turned away at the U.S. border. Some are barred
for a period of five years for having unknowingly violated the law and having worked without authorization in the United States. Now, many Canadians
fear coming to the U.S. border and they are perplexed. Why has this happened? The inspectors at the border are tasked with enforcing U.S. immigration laws and policies and they are often frustrated with the lack of understanding Canadians have of our laws. The movement of people into the
United States has become more difficult, not because our laws have changed,
but because we are enforcing them strictly, and not always kindly. In large
part, this is because of the security concerns that have developed over the
past twelve years.
What should Canadians do to ease their entries into the United States?
They should make sure that they understand our laws regarding entry. This is
difficult, however, due to the political, rather than logical, nature of our migration laws. In any country, few areas are more political than migration.
This is particularly true in the United States where the laws and policies are
made by the U.S. Congress that, by its nature, is a political institution. The
members of Congress are elected and are beholden to their constituents, who
in recent years have not favored large-scale migration to the United States.
Members of Congress also are lobbied by trade unions, business interests,
and other groups desiring to influence migration laws and policies.
The U.S. does not have an immigration minister, as do Canada and most
other industrialized countries. An immigration minister would attempt to
design a cohesive, coherent immigration system. No person is so charged in
the United States. Instead, our migration laws are made by Congressmen who
are beholden to their constituents and are the result of political tugs and pulls.
For that reason, logic does not apply in trying to understand the laws. Canadians who have been refused admission often try to use logic as in: I am a
good person, I am only going in on a short business trip, I am not taking a job
from an American, why won't they let me in? It is important to remember
that logic has little to do with understanding U.S. immigration laws and procedures.
Many Canadians do not understand why the U.S. does not still welcome
them with open arms. The fact that we signed a Free Trade Agreement between our two countries might make one think there is free movement. But
unlike Europe where, except for the newly-accessioned states, the free circu-
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lation of citizens of Europe has been in place for more than 40 years, the
countries of North America have not begun to contemplate the free movement of people within the area. The NAFTA has done some things, but not
as much as some think, to facilitate the movement of citizens of Canada into
the United States.
The U.S. approaches the movement of people in a way very different
from Canada. Canada starts from the premise that it wants immigrants, even
though it wants the right ones; the ones that every country wants, those who
have talents, skills, money, or the potential to be productive. By contrast, the
U.S. starts from the premise that it does not want migrants.' Our laws and
policies are not designed to help people who want to come to the United
States. Rather, they are designed to help U.S. citizens bring their immediate
relatives to live with them, or to help U.S. businesses bring in the employees
they need and cannot find in the United States. Therefore, if a Canadian has
been turned away at the border, it means s/he needs to discover why and how
to navigate successfully US laws.
I think that most Canadians do not understand that the U.S. has a complex
set of laws concerning migration. That in order to qualify for entry, even for
a day, you must fit all the criteria of one of a number of categories. The system is so complex, and the consequences for non-compliance so draconian,
that only lawyers are allowed to counsel on migration in the United States.
In 1996, three years after the bombing of the World Trade Center, the
Congress enacted legislation that provides strict penalties for violating US
immigration law. For example, if you have been in the United States as a
visitor and you have been working or you tell a little lie at the border (which
many people do without realizing the serious consequences, such as when
you say you are visiting a relative when you are actually coming in to do
some work) and they catch you at it, you can be subject to a five-year bar on
the spot.2 It is really deportation without a judge. It is called expedited removal, and they do about two a day just in the eastern part of the U.S. on the
Canadian border, 3 and that's pretty brutal. You can be barred from the United
States for five years simply on the suspicion of the supervisor - this is the
1 See Holly Mullen, U.S. Turns Away World's Best Brains; Immigration Policy Needs to
Be Smarter, SALT LAKE TRIB., Oct. 27, 2005, at B1.

2 Immigration and Nationality Act, 8 U.S.C. § 1182 (2005); see also Rosanna Berardi,
FOCUS ON CROSS BORDER LAW Many Canadians Hold Misconceptions About Crossing
the American Border, LAW. WKLY., Aug. 2005.
3 See generally Solving the OTM Undocumented Alien Problem: Expedited Removal for
Apprehensions along the U.S. Border: HearingBefore the Subcomm. on Econ. Security, Infrastructure Protection,and Cybersecurityof the H. Comm. on Homeland Security, 109"' Cong.
2-3 (2005) (statement of John P. Torres, Acting Director, Detention and Removal Operations
of the U.S. Immigration and Customs Enforcement Department of Homeland Security),
http://hsc.house.gov/files/TestimonyTorres.pdf.
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power they have given to border people - and they tell them if you try to
come in during the five years, we will put you into prison, and they will.
In addition to expedited removal and its five year bar, if a person is determined to be unlawfully present in the United States for between 180 days
and one year and then leaves and tries to come back in, s/he is automatically
barred from re-entering the U.S. for three years. 4 A person who is unlawfully
present in the United States for one year or longer and leaves and then subject to a ten-year bar to re-entering.
There is also a permanent bar. For example, if you claim to be a U.S. citizen when you are not, you can be permanently barred from the United States
on the basis of fraud or misrepresentation. 6 If you have been living in the US
and are seeking to re-enter at the border, and are barred, you will not be allowed to enter even to pick up your furniture and clothes. So, it is very important to understand how the US immigration laws work. The basis for the
U.S. system is the distinction between nonimmigrants; i.e., people coming in
for a short time and who do not intend to stay on a long-term basis, and immigrants; i.e., those who intend to stay permanently in the U.S. There are
approximately 40 categories of nonimmigrant visas,7 all starting with a letter
of the alphabet, including visitors, after-sales service providers, intracompany transferees, students, professionals and many others. There is essentially only one immigrant category of permanent resident, and that is what is
commonly known as green card status (although there are several bases for
obtaining permanent residence, as I will discuss later).
Most foreigners, including Canadians, qualify to enter the U.S. in the
category of visitors for business or for pleasure, and are admitted to the U.S.
in B-I or B-2 status. Citizens of Canada seeking to enter to perform activities
appropriate to visitors, do not need any documentation of their status. Canadians have always had special treatment under the U.S. immigration laws and
regulations because of the special relationship between our countries and also
because an estimated 200 million people a year cross the U.S.-Canada border, most of them Canadians.
If a Canadian is turned back at the border after questioning by an examiner, because he or she does not qualify to come in with no documentation, it
does not necessarily mean that he or she is not eligible for admission. It does
mean, however, that the person does not meet all of the requirements of visi4 Immigration and Nationality Act § 212(a)(9)(B)(i)(I), 8 U.S.C. § 1182 (2005).
5 Immigration and Nationality Act § 212(a)(9)(B)(i)(II), 8 U.S.C. § 1182 (2005).

6 Immigration and Nationality Act § 212(a)(6)(C)(ii)(I), 8 U.S.C. § 1182 (2005).
7 See Immigration and Nationality Act, 8 U.S.C.S. § 1 101(a)(15) 2005; see also generally
U.S. Citizenship and Immigration Services, Immigration Classificationsand Visa Categories,

http://uscis.gov/graphics/services/visas.htm (last visited Nov. 12, 2005) (organizing the visa
categories, classes, and sections of law in chart format).
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tor status and is not entitled to enter with no documentation. However, s/he
may be admissible in one or more of the numerous nonimmigrant categories,
but will require the proper documentation. Each category has its own specific
requirements and all must be met in order for the applicant to qualify. Some
categories require that advance application be made to the Department of
Homeland Security before coming to the border to be admitted.
Having long been used to easy access to the United States in the past, Canadians often do not know that we are now strictly enforcing our laws, requiring documentation of status when necessary, and turning people back.
Draconian consequences, especially the 5-year bar for expedited removal, are
imposed with regularity.
Many Canadians seek to enter the U.S. as visitors to engage in certain activities that they do not believe constitute "work," but they find out at the
border that they are wrong. Work is broadly defined for U.S. immigration
law purposes to include any services or labor performed by an employee for
wages or other remuneration for an employer within the United States. 8 That
is a much broader definition than most people think. So if a Canadian is doing anything to assist a U.S. entity of any kind, even in some cases when s/he
is paid from a payroll outside of the United States, or is performing any services in the U.S., he or she cannot enter as a visitor but must apply for permission to enter pursuant to one of the designated nonimmigrant work visa categories. Often, permission must be granted in advance of entry by the Department of Homeland Security that issues a Notice of Approval of your
qualification for the category. The Notice of Approval must then be taken to
the U.S.-Canada border or pre-flight where documentation of the status is
issued and the person is admitted.
The categories under which nonimmigrants may enter the United States
are amended from time to time, and the procedures to obtain documentation
are complex and change frequently. As a result, although in most cases we
can predict with certainty whether an application will be approved, it can be
difficult to predict how long the entire application and admission process will
take. It could be a day or a month,, or six months, or six years. The former
U.S. Immigration and Naturalization Service, or INS, was dysfunctional. It
was subsumed into the Department of Homeland Security (DHS) following
September 11, 2001. DHS now is responsible for adjudicating applications,
and migration is not at the top of its agenda. The U.S. immigration system is
not designed to keep business people out or to make it so difficult for Canadians and others to enter. But because the system is overwhelmed and flawed
in its administration, and because security has become its major priority, we

8 See e.g., 20 C.F.R. § 656.3 (2004); 8 C.F.R. § 274a.I(f), (h) (2005).
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sometimes keep out or delay the entries of skilled workers that we need, such
as customers of U.S. manufacturers, and other business people.
Migration and mobility between Canada and the United States became
more difficult, oddly enough, with enactment of the Canada-U.S. Free Trade
Agreement in 1989. 9 It was the first trade agreement in the world to contain
provisions relating to the temporary entry of business persons. 10 By defining
permissible categories, it created limitations. Persons not included in any
category were by definition excluded. Many Canadians incorrectly assume
that the Canada-US Free Trade Agreement was intended to facilitate free
entry of Canadians into the United States. In fact, the goal of the U.S. negotiators was to force Canada to amend its laws and to conform them to thenexisting U.S. law in order to facilitate the entry of U.S. business people into
Canada. Only four categories of nonimmigrants were affected: business visitors, intracompany transferees, treaty investors and traders, and professionals. Although the Agreement made citizens of Canada eligible for treaty investors and traders, and created a new category for Canadian professionals, it
has not always made entry easier.
In 1990, when the Free Trade Agreement was implemented, it seemed
that Canada did not obtain much in terms of migration benefits from the Free
Trade Agreement. But with the bombing of the World Trade Center in 1993,
the U.S. began to tighten its controls on migration. With subsequent economic slowdowns, the political will changed. When Mexico was included in
the free trade area in 1995 and the U.S.-Canada Free Trade Agreement was
subsumed into the North American Free Trade Agreement, or NAFTA, Mexico got the benefits of then-existing U.S. law and procedures, that was lessfavorable than 1989 law and procedures. With hindsight, Congress might not
have implemented the NAFTA. But since it is a treaty, the Congress cannot
rescind the gifts that it has essentially given to Canada. So as our laws have
gotten more complex, Canadians have benefited from a relative advantage
vis-A-vis citizens of other countries.
The benefits given to Canada included procedural and substantive advantages. Procedurally, Canadians were given the option of border-processing L1 and TN applications for admission into the United States, so that a Canadian -intracompany transferee or a Canadian professional may take an application to a port of entry and have it adjudicated on the spot. This has been
extremely useful as the waits for DHS to adjudicate applications have grown
9 Steve Merti, Business Travellers Face Increased US. Scrutiny, LONDON FREE PRESS

(Ontario, Can.), Oct. 1, 1998, at D3.
10 See generally Daniel Schwanen, Commentary, Trading Up: The Impact of Increased
Continental Integration on Trade, Investment, and Jobs in Canada, 89 C.D. HOWE INSTIT.

COMMENT. 3 (1997), http://www.cdhowe.org/pdf/Sch-O1 .pdf (recognizing the novelty of provisions regarding temporary entry of business persons).
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and are often unpredictable." Now, intracompany transferees who are not
Canadian citizens must wait between five and six months for DHS approval
(unless they pay an additional "premium processing" fee of $1,000 for adjudication within two weeks), while citizens of Canada can have their applications processed on the spot at the border or at a pre-flight facility in Canada.
Importantly,, the NAFTA gives Canadians an alternative to the H-lB visa,
which is the nonimmigrant visa category for professional workers - including recent foreign graduates of U.S. universities as well as new hires who
may not be recent graduates but have not worked for the company abroad
and therefore do not qualify for the L-1 intracompany transferee visa. 12
The L-I intracompany transferee visa category was created in 1972 by
Congress at the request of multinational companies who wanted to be able to
bring their foreign executives, managers and employees with specialized
knowledge to the United States. In 1990, multinational companies asked
Congress to enact to allow them to obtain green cards in a short-cut procedure, without the test of the U.S. labor market that is required for most other
employment-based green card applications.
The H-lB visa is a highly contentious political issue, implicating any
number of policy questions. Do we need highly skilled workers? Do we want
to protect jobs for the domestic labor market? People ask, why is my son who
is graduating from college not getting this job that this German engineer is
getting, or this Canadian person from Waterloo? Why don't we keep these
jobs for U.S. people? Congress is constantly tinkering with the H-lB cap, but
it takes awhile to move changes through the political process. The U.S. Congress seems to be at least two years behind the business cycle, and it creates
havoc. At the moment, just as the U.S. economy seems to be picking up a
little bit, the Congress lowered the number of H-lBs and currently allows
only 65,000 a year, 13 which is certainly not enough.
A new cycle of H-lB visas is allocated on October 1 of each year,' 4 which
is the beginning of the government's fiscal year. In October 2004 (i.e., the
beginning of FY 2005), they were all used up on day one, and that was be-

"

See generally U.S. Citizenship and Immigration Services, Employment Categories and

Required Documentation, http://uscis.gov/graphics/services/tempbenefits/ecrd.htm#anchorL1
(describing the L-1 category) (last visited Nov. 13, 2005).
12 U.S.
Citizenship
and
Immigration
Services,
Immigration Laws: Sec.
214.2(l)Intracompany
Transferees,
http://uscis.gov/lpBin/lpext.dll/inserts/slb/slb-l/slb10548/slb-16866/slb-18498?f=templates&fn=document-frame.htm (last visited Nov. 13,
2005); see also Debra Auerbach Clephane, The L-1 Intracompany Transferee, MICH. EMP.
LAW LETrER, March 2002.
13 Press Release, U.S. Citizenship and Immigration Serv., USCIS REACHES H-1B CAP
(Aug. 12, 2005), http://uscis.gov/graphics/publicaffairs/newsrels/H- 1Bcap_ 12Aug05.pdf.
14 Id.
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cause we had been filing them since the previous May when the previous
year's allocation had been exhausted. 15
So from October 1, 2004 until October 1, 2005, if Microsoft wants to hire
a French engineer or German engineer, there is just no way to do it. We are
filing applications now for October 2005 (the beginning of FY 2006).16 We
lobbied Congress, and Congress created another 20,000 H-lB visas, but only
for people who graduated from U.S. universities with Master's or higher degrees. So while this was a helpful change to the law, it was far from sufficient.
Fortunately for citizens of Canada, there may be an alternative to the HlB and its annual cap. Pursuant to the NAFTA, Canadians are eligible for the
TN (Trade NAFTA) professional category, 17 which is very similar to the HlB. There are 63 listed TN professions. 18 If you have a degree in one of those
listed professions - and there are a couple of professions that don't require
degrees - you can come in by showing up at the U.S. land border, or at the
U.S. preflight inspection station in Toronto, Ottawa, Montreal or Vancouver,
with your diploma and a letter from a U.S. company offering you employment, and you will be admitted..
Entering the U.S. under the TN visa category requires much less paperwork than entering pursuant to the H-i B visa category, and the US government filing fees are considerably less. The fees for the H-1B now are somewhere over $3,000,19 including the employer's fee of $185 that is payable to
the Department of Homeland Security with the H-1B petition; a $500
antifraud fee; 20 a $1,000 dollar premium processing fee for employers who
cannot wait several weeks or months for approval; 21 and a $1,500 training fee
that is allocated to a fund to train U.S. workers. 22 This is in addition to attor15 Id.
16

Addendum: the H-lB visas for FY 2005 were, in fact, exhausted in August 2005, nearly

two months before the beginning of the fiscal year.
"7 8 C.F.R. § 214.6 (2004).
18 Id.; see also International Trade Canada, Cross Border Movement of Business Persons:
Temporary Entry into the United States and Mexico Under the North American Free Trade
Agreement, http://www.dfait-maeci.gc.ca/nafta-alena/temp05-3-en.asp (last visited Nov. 13,
2005).
19 C.f Dept. of Homeland Security, U.S. Citizenship and Immigration Service, G-1055,
Fee Schedule 1 (2005), http://uscis.gov/graphics/formsfee/forms/files/g-1055.pdf.
20 Id.; see also USCIS Implements H-1B Visa Reform Act of 2004; Announces New H-lB
Procedures For FY 2005 and FY 2006, Press Release, Press Office U.S. Department of Homehttp://uscis.gov/graphics/publicaffairs/newsrels/H2005,
4,
May
Security,
land
1B 050504.pdf.
2T See Poorvi Chothani, Pay More for Passage, THE ECONOMIC TIMES, March 14, 2005
(describing the "premium processing" fee, "education and training" fee, and "fraud prevention
and detection" fee for H-1 B visas).
22 Id.
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ney's fees for legal advice and preparation of the voluminous paperwork
involved. The fee for filing a TN is $50.
So it is a very expensive proposition to bring people in on H-1Bs. It is
time- consuming, costly, and may be impossible when the annual cap is
reached, whereas TNs can appear at the border with a $50 fee and one-page
offer letter from an employer if they have the right degrees and can come
right in. The Congress did not anticipate the IT boom and that there would be
all those wonderful skilled people that Canada has, all the IT people and the
engineers and the scientists.
The US Congress and administration became concerned about security issues after the bombing of the World Trade Center 1993 Then, the Congress
said to the Immigration Service, it looks like foreigners did this. How many
foreigners do we have in the United States? And the Immigration Service
said, we don't have any idea.24
And the Congress said, what do you mean? And INS said we track people
when they come in, but we don't track them when they leave. So we can't
really tell you who is here, and the Congress said that's unacceptable. Congress then required that by 1998, the Immigration Service have systems at all
ports-of-entry, border, including the land border ports with Canada, to track
all entries and exits by foreign nationals. In fact, that is the only way to know
who is in the US and how long they have been there.
As it turns out, this requirement was much more difficult to implement
than Congress anticipated. It was a physical impossibility to create and implement a system that would quickly track all entries and exits across the
lengthy U.S.-Canada border. There are 40 million people a year coming in
through the Port of Buffalo alone, 25 and they come in cars, and the technology just wasn't there.
In 1996, Congress passed legislation requiring entry/exit controls. 26 It allocated substantial funds for the development of computer systems ano other
technology. A lot of computers are in place. You are reading in the papers
about Canadians having problems at the border because we are gradually
increasing the scrutiny of all visitors to the United States. All entry controls
23

See generally Hearing of the Senate JudiciaryCommittee Subject: Terrorism in Amer-

ica, FEDERAL NEWS SERVICE, Apr. 21, 1993; see also Jeff Kamen, Illusion of Safety Died at

the Trade Center,NEWSDAY, Mar. 7, 1993, at 37.
24 See generally Brian Duffy, Susan V. Lawrence, Todd Shields, Scott Minerbrook, Mike
Tharp, Peter Cary, and Gordon Witkin, Coming to America, U.S. NEWS & WORLD REPORT,

June 21, 1993, at 26 (quoting INS official Bill Kerins).

25 See Deborah W Meyers, Border Management at the Millenium, 30 AMERICAN REVIEW
OF CANADIAN STUDIES 255 (2000) (summarizing results of an INS study measuring more than

30 million crossings in the Buffalo district).
26 Illegal Immigration Reform and Immigrant Responsibility Act of 1996, 8 U.S.C.S. §
1101 (1996).
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are now in place at seaports, airports and land border, but exit controls exist
only in some places but are being rolled out gradually. Canadians, in particular, are being asked questions they were never asked before. For example,
you say you live in Canada, but our records show that you spent 340 days out
of the last year in the United States. So where do you really live? For Canadians, this means that the game is more or less over.
The terrorist attacks of September 11th, 2001, perpetrated by foreigners,
raised intense security concerns. President Bush felt he had to do something.
And he did something that some of us think was extraordinary. At a time
when your country is under attack, and you believe you have entered into a
war on terrorism, and you are terrified about everything that is happening,
you do? You decide to have the largest Government reorganization
what 2do
7
ever.

You take approximately twenty Government agencies with approximately
200,000 employees, including the Immigration Service, which you have decided is no longer functional, along with the Customs Service, the Border
Patrol, the Treasury, FEMA and numerous other agencies, and you jumble
them together quickly in a matter of three months, into a new agency called
the Department of Homeland Security. 28 Initially, the newly consolidated
agencies don't have computers that talked to each other. The consolidated
agencies had different retirement plans, different hierarchical structures, different systems of administration. It was, and is, a mess.
The Department of Homeland Security (DHS) now encompasses three
new immigration-related agencies, including U.S. Citizenship and Immigration Services (USCIS, for adjudication of benefits, such as granting visa approvals and naturalization); U.S. Customs and Border Protection (CBP,
which has responsibility for policing our borders and adjudicating the admission of foreign nationals into the United States); and U.S. Immigration and
Customs Enforcement (ICE, responsible for interior enforcement of immigration and customs violations). If possible, DHS is much less functional than
the old Immigration Service, and the real problem is that the Department of
Homeland Security's mandate is to keep the country secure. Accordingly, we
no long longer have an Immigration Service to make immigration policies
and to adopt and control procedures. . The way you get promoted within
DHS is by keeping people out. So in my view - and I can only speak for myself - we are definitely overreacting to some of these security issues, and in
the process we have created an awful mess.
Having been such a wealthy country for so long, it would seem that the
U.S. educational system should have produced all the highly skilled people
See Eric Licthtblau and Christopher Drew, Under Ridge, ColorAlerts and Mixed Security Reviews, NEW YORK TIMES, Dec. 1, 2004, at A26.
28 Homeland Security Act of 2002, 6 U.S.C.S. § 101 (2002).
27
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we need and that we should want to import unskilled labor. In fact, we are
competing against the rest of the world for these highly skilled workers and,
since 1990, it has been essentially impossible to bring any unskilled workers
in legally. Because there has been no legal route for many essential workers
to enter the U.S., our labor needs have been filled by millions of illegal, or
irregular, workers.
Finally, I just want to quickly mention some of the immigration programs
related to security that DHS has created. After 9/11, DHS implemented the
NSEERS program,2 9 which was widely criticized as being discriminatory
because it required persons from predominantly Muslim countries, even if
they were Canadian citizens, to register and be fingerprinted and photographed when they entered and left the United States. 30 There was a big uproar about NSEERS. It is being phased out, and has been largely replaced by
the US-VISIT Program 31 - which requires everybody to be fingerprinted and
photographed when they enter and leave except for Canadians and Americans. 32 Canadians are currently exempted from US-VISIT, but everyone else
now is being fingerprinted and photographed when they enter and leave the
U.S.
There is a lot of cooperation between the Canadian and U.S. governments
on border security, and that could be a subject for another day. But there is
one more program I would like to mention, and that is the NEXUS program.
If you don't have a NEXUS pass, I suggest you all get one as soon as possible. It is going to make your life much easier as time goes on. NEXUS is a
joint Canadian-U.S. program. 33 It replaces all the other systems that were
designed to facilitate cross-border entries.34 It allows frequent travelers who
have been pre-screened as being low risk to benefit from an expedited entry
process when crossing the U.S.-Canada land border 35 There are efforts to
implement a NEXUS Air and a NEXUS Marine program.36
29

See U.S.

Immigration and

Customs

Enforcement.

ICE Special Registration,
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0Id.
3' US-VISIT Fact Sheet: U.S.-Canada Land Borders, Press Office U.S. Department of
http://www.dhs.gov/interweb/assetlibrary/USSecurity,
Homeland
VISIT Canada FactSheet-English.pdf.
32 Id. at p.2.
'3 See Nexus Information and Application Form, RC4209(E) Rev. 04/11, Canada Border
Service Agency (2005), http://www.cbsa-asfc.gc.ca/E/pub/cp/rc4209/rc4209-04e.pdf [hereinafter Nexus Information and Application Form].
34 See Doug Ward, Using Fast Lane is in the Cards, VANCOUVER SUN, June 27, 2002, at
A4.
35 See Nexus Information and Application Form, supra note 33, at 3.
36 See Nexus Air Information Guide and Application Form, http://www.cbsaasfc.gc.ca/travel/nexus/guide-e.pdf; see also Frequently Asked Questions - NEXUS Marine,
http://www.cbsa-asfc.gc.ca/travel/nexus/marine/marfaqs-e.html.
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The whole world is now focusing on the movement of business people as
areal issue. In this globalizing world over the last 12 or 15 years, with technology having changed so much - what with the Internet, e-mails and the
ease and frequency of international travel - it is now possible, not just for
great big companies but smaller ones, to do business in many countries.
And yet, migration is always a question of national law, and that's really a
problem because every country in the world will eventually need to have the
capacity to take in as many highly skilled workers that a company may want
to send. Companies tend to have cadres of highly skilled people that they
want to be able to send at will from one country to the next to meet urgent
business needs.
Currently, multinational employers do have to ability to move around
their global workforce, but in many cases it might take three months or six
months, and that is not acceptable in today's economy. When the paradigm
was to transfer a worker abroad for a four-year assignment, such delays were
acceptable, if not desirable. But now the pattern is for companies to send
people abroad for, say, two or three months to set up computer systems or
engage in other technical tasks, and they may go to 20 over a relatively short
period of time. For employers and for individual workers to have to wait for
visas from every country is a nightmare.
And so there are various proposals. The International Labor Organization,
or ILO, had a track for the first time on labor migration in Geneva last spring.
Recently, the Secretary-General of the United Nations created a global commission on international migration to advise him on what, if anything, the
UN should be doing in the area of business migration, 37 and the issues the
international community should be discussing.
The Global Commission on International Migration (GCIM), located in
Geneva, has been holding hearings in all the regions of the world to learn
what the views are in each region.3 8 In my capacity as representative of the
ABA to Geneva, I have been assisting the GCIM to gather information on
business migration. Its reports is due in October , and then we will have to
see what comes out of it. 39 If you or your clients are interested in a attending
either the North American regional briefing on May 16th and 17th in Mexico
City where the commissioners will be there, or a two-hour briefing session
being held a week later in New York concentrating only on highly skilled
The Mandate, GLOBAL COMMISSION ON INTERNATIONAL MIGRATION (2003), at 1,
http ://www.gcim.org/mandate/GCIM Mandate.pdf.
8 See Migration in an Interconnected World: New Directions for Action, Report of the
(2005),
Migration
International
on
Commission
Global
http://www.gcim.org/attachements/gcim-complete-report-2005.pdf.
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migration, please let me know. The GCIM wants to hear from companies
about their needs and experiences with respect to global labor migration and
their recommendations on what should be done.
Do we need to have harmonized standards? Do we need to do what Canada proposed, which is have managed migration? These are important questions. Thank you.

